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Mutual Benefit Societies — Changes in By-Laws. — A provision in the 
constitution of a benefit society that members shall become such subject to the 
power of the corporation to change its by-laws, is held in Bragaw v. Supreme Lodge 
K. & L. of H. (N. C. ), 54 L. K. A. 602, not to permit the society to change at 
will the contract it has made with each member. 

A mere general consent by a member of a mutual benefit society that the con- 
stitution and by-laws may be amended is held in Strauss v. Mutual Reserve Fund 
L. Asso. (N. C), 54 L. E. A. 605, to apply only to such reasonable regulations as 
may be within the scope of its original design, and not to authorize changes which 
will destroy the value of his contract. See ante p. 812. 



Equity Pleading — Petition — Amended Bill, — "Where a petition is filed 
in a suit in equity by one not a party to it, and whose rights are not mentioned in 
the bill, and such petition asks relief touching the subject-matter of the bill, and 
such petition discloses an interest in the petitioner in such matter hostile to the 
claim of the plaintiff) the plaintiff must file an amended bill to bring the petitioner 
and his claim before the court, before there can be an adjudication of the 
plaintiff's rights. The mere petition does not make the petitioner a party for the 
purposes of decree." — Syllabus by the court, in Gallr. Oall (W. Va.), 40 S. E. 
380. This is believed not to be the rule of equity practice in Virginia. We 
shall be glad to receive information from judges or members of the bar as to 
whether this rule prevails in any of the circuits of this State. 



Trade Marks— Unfair Competition. — When an alleged trade mark is not 
in itself a good trade mark, yet where the use of the word has come to denote the 
particular manufacturer or vender, relief against unfair competition or perfidious 
dealing will be awarded by requiring the use of the word by another to be confined 
to its primary sense, by such limitations as will prevent misapprehension on the 
question of origin. 

It is not proper, where unfair competition is found, for a court of equity to give 
its approval in advance to a changed form to avoid future liability. The duty is 
cast upon defendant of deciding "how near with safety he may drive to the edge 
of the precipice, and whether it be not better for him to keep as far from it as 
possible." Sterling Remedy Co. v. Spermine. Medical Co. (C. C. A. ), 112 Fed. 1000. 
Citing Hires Co. v. Consumers Co., 100 Fed. 809 ; Elgin Nat. Watch Co. v. Illinois 
Watch Co., 179 U. S. 665. 



Corporations — Ultra Vires— Estoppel. — A corporation which has mort- 
gaged its property to another corporation and retains the proceeds of the transac- 
tion, will not be heard to allege its own want of power to execute or the lack of 
authority of the mortgagee to accept such a mortgage. Savings and Trust Co. v. 
Bear Valley Irr. Co. (C. O. ), 112 Fed. 693. Citing Thomas v. R. R. Co., 101 U. 
S. 85 ; Reynolds v. Bank, 112 U. S. 405 ; Bank v. Matthews, 98 U. S. 621 ; Bank v. 
Whitney, 103 U. S. 99 ; Swope v. Leffingwell, 105 U. S. 3. 

Per Ross, Cir. J. : 

"Property delivered under a void deed or contract may be recovered, or com- 
pensation therefor enforced, where, in order to maintain such recovery, it is not 
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necessary to have recourse to the contract, and is permitted only because of 
the desire of courts to do justice, as far as possible, to the party who has made 
payment or delivered property under a void agreement, and which in justice he 
ought to recover. Pullman' s Palace Car Co. v. Central Transp. Co., 171 U. S. 138 
151, 18 Sup. Ct. 808, 813, 43 L. Ed. 108, 114, and cases there cited. But where 
property is delivered, and the consideration therefor paid, under and in pursuance 
of a void contract ; where, in other words, the agreement is no longer executory, 
but has been executed, the courts leave the parties precisely where they have 
placed themselves." 

Citing St. Louis &c. R. R. Co. v. Terre Haute &c. R. R. Co., 145 U. S. 393. 



Libel — Privileged Communications. — An answer in an action against 
a fire insurance company on a policy, alleged that plaintiff had intentionally 
burned or procured to be burned the property claimed to have been lost, and that 
in the proofs of loss he had grossly overestimated their value. In an action for 
libel against the insurance company it was Held, That these statements were rele- 
vant and pertinent as matters of defense, and were absolutely privileged. Mc- 
Gehee v. Insurance Co. (C. C. A. ), 112 Fed. 853. 

Citing Townsh. Sland. & L., sec. 221 ; Folkard's, Starkie, Sland. sec. 196; 
Odgere, Lib. & Sland. p. 141 ; Wilson v. Sullivan, 81 Ga. 238, 7 S. E. 274 ; Gains 
v. Insurance Co. (Ky.), 47 S. W. 884; Abbott v. Bank (Wash.), 56 Pac. 376; 
Sherwood v. Powell (Minn.), 63 N. W. 1103, 29 L. R. A. 153, 53 Am. St. Rep. 
614; Jones v. Brovmlee (Mo.), 61 S. W. 795, 53 L. R. A. 445; Johnson v. Brown, 
13 W. Va. 119; Shelfer v. Gooding, 47 N. C. 181 ; Gardemal v. Mc Williams, 43 
La. Ann. 457, 9 South. 108, 26 Am. St. Rep. 195. 

McCormick, Circuit Judge, dissenting, quoted the following from White v. 
Nicholls, 3 How. 266 : 

" We conclude, then, that malice may be proved, though alleged to have 
existed in the proceedings before a court, or legislative body, or any other tri- 
bunal or authority, although such court, legislative body, or other tribunal may 
have been the appropriate authority for redressing the grievance presented to it ; 
and that proof of express malice in any written publication, petition, or proceed- 
ing addressed to such tribunal will render that publication, petition, or proceeding 
libelous in its character, and actionable, and will subject the author and publisher 
thereof to all the consequences of libel. And we think that in every case of a 
proceeding like those just enumerated falsehood and the absence of probable cause 
will amount to proof of malice." 

See ante, p. 648. 



Carriers — Ticket Contract — Right to Stop Off. — Plaintiff purchased a 
ticket from one point to another, with the privilege, verbally given by the ticket 
agent, of stopping off at an intermediate point, before reaching which the ticket- 
coupon to destination was taken up by conductor against plaintiffs protest. Plain- 
tiff having stopped at the intermediate point, and afterwards re-taking his journey, 
his fare was demanded, and upon his refusal to pay, he was ejected from the train. 
The trial court directed a verdict for the defendant, on the ground that, as be- 
tween the conductor and passenger, the ticket was conclusive evidence of the con- 
tract. Held, error. Scafield v. Penna. Co. (C. C. A.), 112 Fed. 855. 

Per Severens, Circ. J. : 

" It was held by the Supreme Court in Railroad Co. v. Winter's Adm'r, 143 U. 
S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71, that a passenger's ticket is not necessarily 



